Second, in holding California’s Uniform Trade Secrets Act (“UTSA”), Cal. Civ. Code § 3426, unconstitutional as applied to the facts of this case, the court of appeal engaged in an incomplete, and therefore flawed, First Amendment analysis, which led to the wrong result. In automatically treating the source code to the DVD descrambling “DeCSS” software as “pure speech” subject to prior restraint analysis, the court of appeal failed to consider the substantially functional (i.e., nonexpressive) nature of computer code. The court therefore failed to apply the appropriate analysis for determining whether Government action affecting speech (here, through a private lawsuit aimed at preventing the unlawful dissemination of trade secrets) should be considered under strict or intermediate scrutiny. As a result, the court of appeal’s decision reviewing the superior court’s preliminary injunction departed from First Amendment precedent and accorded too little protection against harmful computer code. Indeed, the court of appeal stands alone as the only court to hold that computer source code is pure speech. (here, through a private lawsuit aimed at preventing the unlawful dissemination of trade secrets) should be considered under strict or intermediate scrutiny. As a result, the court of appeal’s decision reviewing the superior court’s preliminary injunction departed from First Amendment precedent and accorded too little protection against harmful computer code. Indeed, the court of appeal stands alone as the only court to hold that computer source code is pure speech.

The United States Court of Appeals for the Second Circuit considered a similar issue involving the very same DeCSS source code in Universal City Studios, Inc. v. Corley, 273 F.3d 429 (2d Cir.18 2001) (“Corley”), a case brought by member motion picture studios of amicus MPAA. Expressly declining to follow the Bunner court of appeal’s First Amendment analysis, the Second Circuit determined that intermediate scrutiny – not strict scrutiny – was the appropriate test for judging Government action against DeCSS’s dissemination of the secret keys that prevent unauthorized viewing and copying of DVDs. Applying intermediate scrutiny, the Second Circuit 

upheld a permanent injunction under the federal Digital Millennium Copyright Act (“DMCA”), 17 U.S.C. §§ 1201-1205 (2000),2
 against distribution of the DeCSS code. 

Third, the court of appeal’s decision failed to give sufficient deference to the status of trade secrets as property, which led to an erroneous balancing of First Amendment and intellectual property rights here. The court of appeal thereby undermined the independent value and commercial morality underpinnings of trade secret protection, leaving this valuable intellectual property susceptible to destruction.
Source code is a set of instructions that is compiled into an object code, which a software program then mechanistically implements to perform certain functions. See Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294, 306 (S.D.N.Y. 2000) (“Reimerdes”), aff’d sub nom. Corley, 273 F.3d 429. Typically, those functions are benign, such as sending E-mails, reading Web pages, or preparing spreadsheets. Sometimes, however, these functions are harmful, as, for example, computer worms or viruses that replicate and spread to destroy files on a maximum number of victims’ hard drives; programs that find and steal passwords and financial information; or programs that facilitate the widespread theft of copyrighted materials. 

� The DMCA prohibits, inter alia, furnishing means to circumvent technological measures that copyright owners use to protect their intellectual property from unauthorized access or copying. See 17 U.S.C. §§ 1201-1202.





